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- UNMITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BLACK HILLS DIPPER
BlacK Hills Region of South Dakota and Wyoming,

BIODIVERSITY CONSERVATION ALLIANCE
PO Bax 1512
Laramie, WY 82073,

CENTER FOR NATIVE ECOSYSTEMS
1536 Wynkoop, Suite 301

Denver, CO 80202, -
Civ. No.

. and

JEREMY NICHOLS
PO Box 2137
Laramie, WY 82073
: Plaintiffs,

vs.

GALE NORTON
Secretary of the Interior -

" 1849 C Strset, N.W. -
Washinpgton, D.C. 20240

‘and

STEVEN WILLIAMS

Ditector ¢f the U.S. Fish and Wildlife Service
1849 C Steet, N.W.
Washington, D.C. 20240 . ’
Defendants.
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INTRODUCTION -

1. Plaintiffs BLACK HILLS AMERICAN DIPPER, BIODIVERSITY CONSERVATION
ALLIANCE, CENTER FOR NATIVE ECOSYSTEMS, and JEREMY NICHOLS challenge the

failure of the Secretary of the Interior, GALE NORTON, and Director of the United States Fish

. and Wildlife Service (FWS), STEVEN WILLIAMS, to perforin a mandatory duty required by

section 4(b)(3)(A) of the Endangered Species Act (ESA) conccming the petition to list, the Black
Hills distinet vericbrate pdpulaﬁon scgrnént of American Dipper (Cinclus mexicanus nnicolor) as
an endangered or.threatened émecies. Deféndants have viol ltec[ their mandatory duty under the
ESA. to make a 90-day finding as to whether the ﬁeﬁﬁon to list the Black Hills distinct vertebrate
population ssgment of American Dipper (the "Black Hills per’; or the “dippcr”j under the

BSA presents substantial scientific or commercial information indicating that the petitioned
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action may be warranted. Sce 16 U.5.C. § 1533(b)(3)(A). It has been well over one year since

Defendants have received the Black Hills Dipper listing petition,

JURISDICTION AND VENUE
2. This is an ESA citizen suit in which Plaintiifs allege that Defiendants, who are federal nfﬁcers,
violated 2 mandatory duty wnder Section 4 of the ESA. Thus, this Court has jurisdiction over
this matier pursuant to 16 U.S.C. § 1540(g) (citizen suits under the ESA) and 28 U.S.C. § i331.
3. Anactual controversy exists between the parties within the meéming of 28 U.5.C. § 2201
(&ecla:l"atory Jjudgments).
4. A substantial part of the events and omissions giving rise 1o the ¢laims in this case as well as-

the violation of the mandatory duty ocewrred in the District of Columbia. Furthermore,
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Defendants Gale Norton and Steven Wifliams reside in the District of Columbia. Thus, venus is

proper in this Court pursuant to 16 U.S.C. § 1540(2)(3X(A) end 28 U.S.C. § 1391¢e)(1) and (2).

5. By letter dated July 15, 2003, Plaintiffs provided Defendants with written notice of their
intent to sue for this violation of section 4 of the BSA. ,S.gg 16 US.C, § 1540()(2)(C). More

than sixty days has past since Defendants received Plaintiffs written fnotice of intent to sue.

PARTIES
6. Plaintiff BLACK HILLS DIPPER is a pray and brown aguatic songbird roughly fifteen to -
twenty centimeters in length, whose name derives from its characteristic bobbing movements.
Dnue to the Black Hills Dipper's geographic isolafion and persistence in & unique gealogical |

setting, the Black Hills Dipper is genetically, behaviorally, and morphologically distinet from

" other populations of American Dipper. The Black Hills Dipper and its habitat have been, and are

being, severely adverzely affected by many human activities. The human activities that threaten
the continued existence of the Black Aills mppcr include logging, livestock grazmg, mining,
land dcve]oPment, road construction, and water diversions.

7. Plaintiff BIODIVERSITY CONSERVATION ALLIANCE is a Laramie, Wyoming-based
nonprofit consetvation organization dedicated to protecting and restoring native species of plants
and animals in ;he ﬁocky Mountain Region, including the Black Hills of South Dakata and
Wyoming, Biodivcrsity Conservation Alliance staff and members work to protect the habitat of
the Black Hills Dipper and conduct extensive research on the dipper and its hahltat Staff and
mcmhers of Biodiversity Conservation Alliance Frequently recreate in the habitat area of the
dipper; observe and attempt to observe the dipper and plan to continue to do s0 in the future.
Staff and members seek to ensure that the Black Iills Dipper can exist i their natural habitat,
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Thus, staff and members w‘ork to compel thos.-e agencies charged with pmt;:cting endangered and
threatened species to follow the laws designed to protect those species which included drafting -
the petition to list the, Black Hills Dipper under the ESA, |

8. The above-described scientific, educational, ae;thcdc, recreational, spiritual, and conservarion
intérests of Biodiversity Conservation Alliaxice, its staff and supporters, have been, are being,
and unless this Court grants the requested relief, will continue to be advexsely affected and
imeparably ﬁgured by Defendants' irl'gction. | .

9. Plaintiff CENTER FOR NATIVE ECOSYSTEMS is a Denver, Colorado-based mé»p—pmﬁt,
science-based conservation organization dedicated to protecting and recovering native and |
naturally functioning ecosystems in the Greater Southemn Rockies and Great Plains which
includes the Black Hills. The Center, its staff, and members deriv; scieuﬁﬁ-c, aesthetic, and
spititual benefit from the Black Hills Dipper's existence in the wild and from the ecosystem upon
which the cﬁpper depends. Center for Native Bcosystems assisted with the drafting of the
petition to list the Black Hills Dipper. Center for Native Ecosysterns staff and members
regularly recreate in the habitat ;:rea of thé dipper and plan to continue to do 5o in the futurs.

10. The above-described educatjonal, scientific, aesthetic, spiritual, and conservation interests of
the Center, its staff and members, have been, are bheing, and mﬂeeﬁ this Court grants the
requested relief, will continug to be adverscly-affcctcd and irreparably injured by Defendants’
inaction.

11 Plz;iirﬁiﬁ’ JEREMY NICHOLS is‘a Laramie, Wyoming resident who has worked to protect
and restore the naturs! values of the Black Hills of South Dakota and Wyoming for over three
years. M. Nichols prepared the petition to list the Black Hills ljipper and continues to monitor
the status of tile dippet and its habitat. Mr. Nichols and his family use and enjoy the Black Hills
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pr'&na;ily for viewing wildlife, iuciud'mg the Black Hills Dipper, hiking, and camping and have
expressed numerous ccmﬁems over the imperiled sﬁecies of the Black Hills. Mr. Nichols has an
educational, scienﬁﬁc,-aesthe'ﬁc, and conseryation interest in the survival and recovery of the
Black Hills Dip;p‘er. ﬁesc interests of Mr, Nichols have been, are being, and unless this Court
grants the requested celief, will continue to be adversely affected and irreparably injured by
Defendants® inacdon. '

- 12. Defendant GALE NORTON is.sued in his official capacity as the Sccr.etary of the Interior
(;Secretary). Tiie Secretary is the fedara] official who bears ultimate responsibility for
unp]emenmnon of the ESA, including makmg 90 day determinations on petitions to list specxes
13. Defendant STEVEN WILLIAMS is sued in his official capacity ag the Directar of the
United States Fish and Wildlife Service, which is a part of the Department of Interior. M,
Williams is charged with adnﬁnisﬁering the ESA including review and approval of proposed

listing decisions for endangered and threatened species.

. STATUTORY FRAMEWORK

14, The Endanpered Species Act, 16 U.5.C. §§ 1531-1544 (ESA) seeks “to provide 1 program
“for the conservation of . . . endangered species and tﬁreatcned species." 16 U.5.C, § 1531(b). An
essential component of this program is knoh as the 1is‘ting process, as the protections comtained
in the ESA apply only to those Specicé that are listed as endgngcrcd or threatened. To ax;hi;:vc its
objectives and goals, the ESA provides that interested persons can begin the listing process by
filing'a petition with the FWS to list a species or a distinction population segment (DES) of a

* species as endangered or threatened. 16 U.S.C. § 1533(0)(3)(AXESA § 4(bX3)(A)).

Lt
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15. Upon receipt of a petition to lista species, the F\iI/S must r.a\n'ew the petition and within
ninety (90) days, “to the maximum extent practicable,” make a finding as to whether that petition
presents substantial information indicating that the p;‘:tiﬁonad listing may be warranted, 16
U.B.C. § 1533(0)(3XA). -

16. I:nj.thc event that the initial "90-day finding" is affirmative, that is that the petition does
present "substantial information” that a Hsﬁng'mlc may be warranted, the FWS shall issue a
second finding, commonly referred to a5 the "12-month finding," within twelve (12) months of
the date of receipt of a petition. 16 U.S.C. § 1533(b)(3)(B). Itt the lZlmo_rltIl finding the FWS
must reach one of three possible conclusions: that (1) the petitioned action is warranted; (2) the
petitioned action is warranted but presently precluded by other pending pmposals for listing

speoies; or (1) the petitioned action is not warranted. Id.

| [7. Although the ESA recognizes that it will not alivays be possible for FWS ta complete a 90-
day fiiding within ninety days, ESA § 4(b)(3)(A), the statute clearly sets a maximgura limit on the
'amoum: of time that FWS can take to maks a 90-day finding, The dcadline. far the 12-montk.
finding is twelve months from the date that the listing petition was received, without exception.
Bes ESA § 4®)3)(B). Thus, FWS must complete the 90-day finding for a listing petition within
one year of Teceiving that petitipn, as the 90-day ﬁndﬁ\g is a prerequisite step in the .Il—month

fmdiné process. See Amerigan Iands Alliance v. Norton, 242 F.Supp.2d 1, 8, fint. 7 (D.D.C,
2003) citing Biolopica] Diversity Foundation v. Babbit, 63 F.Supp.2d 31 (D.D.C. 1999). See

also Biodiversity Legal Foundation v. Badgley, 309 F.3d 1166, 1178 (9* Cir. 2002),
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BLACK HILLS DIPPER

8. The American Dipper is & highly speciatized bird species that inhabits swift-raning cold
. mountain streams in the western half of North America. Because of their habitat needs,

American Dippers are a usefui indicator of water quality. The diet of the Atnetican Dipper
i:onsist:‘; primarily of pollution-intolerant aquatic insects, and thus healtly Ametican Dipper

- populations indicate excellent overall stream health. Conv&se!y, rapid declines in Anwﬁcan
Dipper populations can provid;a notice of an approaching environmenta] problem, aiding in thé
prevention of human ilhﬁss end the avoidancc‘of further environmental aamage.
19. The Black Hills mountain range covers roughly two inillion acres, an from northwest
Wyoming into westem South Dakota, and' is enﬁrcly surroﬁnded hy more than 150 miles of
grassland. As an jsolated mountein ecosystem the Black Hills are especially vulmrable 1o
envitonmental degradation, Pressured by more than a century.of logging, livestock grazing,
mining, road canstruction, water diversions, and land development, the Black Hills ecosystem is .
on the verge of collapse. However, little has been dom: to stem the tide of ecological damage
and many species, unable to migrate anmss the grassland to a more suitable mountain habitat,
face the possxblhty of extmcnon

. 20 0f the two million acres that comprise the Black Hills, the largest portion, mughly 1.2
million acres, 1s subsumed within the Black Hills Nauonal Forcet, and thus under tl1:: coa(ml of
the federal government. The bulk of the remaining Black Hills {ands are owned by private
.landholders and state gavernments. '
21, An‘wncan Dippers are helieved to have migrated to the B[ack Hills during the last’ Iée Age,
between 13,000 and 30,000 years ago. At that time, forested streams running bctwcen the Rocky

7
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Mountains and the Black Hills ensbled American Dipper populations to extend sastward into the

. Black Hills. When this Ice Age ended the forest between the Rocky Mountains and Black Hills

evolved into grassland, Jeaving the American Dipper populations in the Black Hills isolated.
Current research strongly indicates that American Dippers do not migrate long distances.

Funhar the significant ecological barrier that now exnsts bctween the Black Hills and Rocky

doos
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Mountains means that Biack Hills Dlpper populatxons cannot successfully migrate in scarch of & -

new habitat,

22. Historically, the Black Hills Dipper was kmown to inhabit nearly all fast-flowing streams in

 the Black Hills. However, in the last decade, both the population and distribution of the Black

Hills Dipper have shruk significantly. The dipper has now disappeared from nearly 86% of its

former territory. Although verified historical reports document that the dipper oﬁcc tihabited a
half-dozen stteams in the Black Hills, currently mﬂy & single stream, Spearfish Creck 15
suppomng a viable Black H:lls Dipper populanom The fact that the few rema]mng Blm:k Hills
Dippers have bgen forced into a habitat which encompasses only & small fraction of their former
tange makes it much more likely ¢that the dipper will be unable to survive a vatastrophic eveni,

such as a wildfire or flood. Additionally, the inbreeding that may occur among such 2 small anci

confined group of birds could reduce the dipper population’s fitness for survival.

23. Elevated levels of sediment it streamns are the greatest threat to the continued existenze of
the Black Hills Dipper. .High silt concentrations smother the aquatic msects on which the dipper
feeds. Sedimentation in streams on the Black Hills has increased due to excessive livestock use
of streams and ripéﬂan areas, logging, minling, and road construction, use, and recenstruction.
However, sedimentation is not the only human-causcd cnvirenmental problem threatening the

dipper.

o5
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24. Livestock grazing threatens the Black Hills Dippex because of streamm channel alteration,

reduction in streamside vegetation, increased water temperature, and sedimentation. As

livestock tread on the stream banks, they release sedimént into the stream causing the stream to
run wider and shallower. Grazing of sreamside vegetation also eliminates shading, raising
streamn temperature as more sunlight reaches the water. Livestock grazing is pcrmitte& on |
approximately 83% of the Black Hills National Forest Jané.

25. Logging reduces the availahle habit-aht of the B]agic Hills Dipper and results in sedimentation
of streams by leaving large areas of soil unprotected against erosion. Thete ate many logging
projects currently underway in the Black Hills, and additional proposed timber sales also threaten
the continued existence of the dipper. These logging projects have directly contributed to
sediment problems on strm that are or could be supporting pc'spulatibns of Biar;ic Hills Dipper.
26, Past and current mining activitics impair the ability of the Black Hills Dipper to survive in
its native habitat. Acid drainage is considered the most serious mining related problem

confronting the dipper. Drainage running from abandoned gold mines causes pH levels in

 streams to reach levels thac are harmiful to the dipper. Mining runoff also carries excessive

concentrations of heavy metals, which can also adversely affect the dipper. The disturbance of
aquatic habitat B;’ld sedimentation that results from placer mining also carries negative
congequences for the remaining populations of Black Hills Dipper.

27. Roads adversely atfect Black Hills Dippers by contributing to sedimentation of streams and
alhe[i;g stream morphology. Roads can cause sig:ﬁﬁcant stream sedimentation problems

becaiise of the large amount of area that they cover and becauge they often run next to and across

streams,. The high density of roads in the' Black Hills National Forest already canses problems

- for the remaining populations of Black Hills Dipper, and additional road construction aud

9
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. reconstruction projects awaiting authorization will exacerbate the degradation of the dipper’s

habitat. | .
28. Inadequate water quantity in the Black Hills Dlpper § habitat also edversely mrpasfs the
dtpper 5 chances for long—term survival. Dams, diversions. and other water contro} structurcs
create ;mmﬂows,that are o low and erratic to sustain dipper populations. Insdequare
streamflow Ieaves streams more susceptible to changes in témpemmre, increases the effects of '
gedimenmﬁon, and can cause some streams to flow only intermittently. Meanwhile, excessive

" water releases from dams can destroy dipper nesting sites. The increasing subwurbanization of the
Bluck Hills ip also leading to greater water consumnption, leaving less water to gustain the
dipper’s habitat,, o |

29 F ederal and state regulations are inadequate to prevent the threats associated with livestock

© prazing, water diversions, logging, road 'build'mg, mining, and land development.

PETITION TO LIST THE BLACK HILLS DIPPER
30. l"laintiffs BIODIVERSITY CONSER.VATION ALLIANCE, CENTER FOR NATIVE
BCC{SYSTEMS, and JEREMY NICHOLS, among others submitted a petition to list the Black
Hills Dipper as cndangéred or threatened on March 15;‘2003. Defendants received this petition

"to list the dipper on March 28, 2003, more than one full year ago.

FIRST CLAJM FOR RELIEF
(ESA Scction 4(b)3)(A))

31. Bach allegation set forth in the Complaint is incorporated herein by reference.
32. To date, Defendants have failed to make an initial 90-day finding cven though it has been

mare than a year since Defendants have received the petition to list the Black Hills Dipper.
10



08/12/04 14:30 FAX 303 236 0027 ECO SVCS FWS R6 -» PIERRE ES do11
65/12/04 13:189 FAX 2023050275 DOJ-WILDLIFE SECTION 0127014

-

33. Therefore, Defendants are in violation of their mandatory duty under section 4(b)(3)A) of

the ESA by failing to make an initial 90-day finding. 16 U.S.C. § 1533@)B)(A%;

- (ALTERNATIVE) SECOND CLAIM FQR RELIEF
- (APA UNREASONABLE DELAY

34. Each allepation set forth jn ths Cormplaint is incorporated herein by reference.

- - 35. Scction 4 of the BSA establishes 4 time frame wxﬁun wluch Congrcss intended agencies o
respond ta petitions to list epecies.’
46. Numerous factors continue to threaten the few rcmalmng Black Hills Dippers, which
senously harms human welfare muzrests in the consetvation of native species.
3% Defendants have unreasouably delayed agency action by failing to raake an initial 90-day

finding, § U.S.C. § 706(1).
PLAINTIFFS' PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully request that t:nis Couwt enter judgment providing the
followmg rehef |

1. Declarc that Defendants violated the ESA by faulmg o make a mandatory mitial 90-day
ﬁnd.mg,

9. Beclare that Defendants unreasonably delayed agency action by failing to make a mandatory
initial 90-day finding; | '

3. Opder Defendants through an injunction to make an initial 90-day finding by a date certain;
4. Award Plaintiffs' costs, including reasonable attorneys' foes and expert witness fees; and

11
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5. Provide such other and further relief as the Court.deems just and proper

Respectﬁluy submitted, '

Robert Ukeiley (MD14062;
Robert Ukeiley, P.8.C.
Attorney AtLaw
433 Chestnut Street
- Berea, KY 40403
Tel: (859) 986-5402
Fax: (859) 986-1299
E-mail: rukeiley@igc.org

_ Counsel for Plaintiffs

Dated: July 30, 2004
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